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CHAPTER  I:  SOME  GENERAL  PROBLEMS 


I.  Introduction 


Criminology  is  the  study  of  crime  in  all  its  aspects,  including 
causes  of  crimes,  administration  of  criminal  justice,  and  corrections. 

In  this  casebook,  we  focus  on  the  agencies  involved  in  the  administration 
of  criminal  justice  -  the  police,  the  prosecutor,  the  courts  and  prison 
and  parole  authorities.  The  key  issue  in  the  administration  of  criminal 
justice  has  been  the  discretion,  explicit  or  implicit,  that  these  agencies 
exercise  and  the  controls  that  should  be  imposed  on  them. 

In  common  law  jurisdictions,  absent  any  growing  constitutional  or 
legislative  limits,  the  courts  have  used  administrative  law  remedies 
such  as  habeas  corpus,  certiorari  and  mandamus  to  control  these  agencies. 
Canadian  courts  recently  seemed  to  have  expounded  what  they  require  of 
at  least  some  of  the  agencies  in  the  administration  of  criminal  justice. 
Thus,  a  parolee  may  be  entitled  to  counsel  at  a  parole  revocation 
hearing  -  at  least  in  some  cases.  See  Dubeau  v.  Martineau,  infra. 

One  of  the  crucial  and  interesting  questions  is  what  impact  the 
Canadian  Charter  of  Rights  and  Freedoms  will  have  on  decisions  in  this 
field.  Part  of  the  answer  to  that  question  will  depend  upon  the 
significance  our  courts  will  accord  decisions  of  the  United  States 
Supreme  Court  interpreting  the  U.S.  Bill  of  Rights.  Relevant  portions 
of  the  Canadian  Charter  and  the  U.S.  Bill  of  Rights  are  reproduced 
below.  For  the  views  of  the  United  States  Supreme  Court  on  various 
issues  in  the  field  see  eg.  Morrissey  v.  Brewer,  infra  (parole  revo¬ 
cation)  . 

If  the  impact  of  the  Canadian  Charter  of  Rights  and  Freedoms 
remains  to  be  seen,  the  consequences  of  the  allocation  of  power  as 
between  the  central  government  and  the  provinces  are  known,  if  not 
entirely  logical.  In  both  pre-trial  and  post-trial  matters,  the 
powers  are  divided. 

The  legislative  powers  respecting  pre-trial  matters  are  to  be 
found  in  sections  91(27)  and  92(14)  of  the  British  North  America  Act 
(the  Canada  Act) .  Section  91(27)  allocates  to  Parliament  the  exclusive 
power  to  legislate  with  respect  to  Criminal  Law  and  Procedure.  Section 
92(14)  gives  a  province  exclusive  power  to  legislate  with  respect  to 
the  administration  of  justice  in  the  province.  Recently,  this  division 
of  powers  has  led  to  constitutional  problems  in  the  context  of  prosecu¬ 
tions.  See  Hauser,  p.  infra. 

There  have  been  few,  if  any,  problems  in  relation  to  the  division 
of  powers  respecting  post-trial  matters.  Section  91(28)  gives 
Parliament  exclusive  legislative  power  in  relation  to  Penitentiaries; 
s.  92(6)  gives  the  provinces  exclusive  legislative  power  in  relation 
to  Reformatories. 


